The initial question before me, Chen, is whether Smith knew that the
operation of the front end loader with brakes in the cited condition would
be hazardous or whether a conscientious safety expert would have protected
against the brake conditions existing here because they presented a reason-
ably foreseeable hazard.  The undisputed testimony of MSHA inspector Walter
McGinn was that the brake actuators for the rear wheels of the cited front
end loader were simply not working.  He observed that the operator of the
front end loader was not even bothering to apply his brakes but was using
the reverse gear to stop.  The machine operator admitted to McGinn that the
brakes were not working.  In a test the front end loader was driven at a
"normal rate of speed" which was not more than five miles per hour.
Inspector McGinn observed that the vehicle continued to travel some 8 to
10 feet after application of its brakes. According to McGinn, the loader
should have stopped within one foot under the conditions of the test.  When
McGinn returned to abate the violation two weeks later, he observed that new
brake actuators had been installed on the rear wheels, that the brakes func-
tioned properly, and that the vehicle stopped "right away" upon application
of the brakes.  Within this framework, of evidence, it is clear Smith had
sufficient knowledge that the brakes on the cited front end loader were not
"adequate" in the context of the cited standard. I also conclude that Smith,
and any conscientious safety expert, would have recognized the hazardous
nature of the brakes in the cited condition.

The essentially undisputed testimony of Inspector McGinn, noted above,
also provides ample proof of the violation.  I further find that Smith was
negligent in allowing this equipment to continue operating with defective
brakes, a condition admittedly known to the machine operator.  I find, more-
over, that the hazard presented by the defective brakes was serious. It is
undisputed that at the time McGinn Issued the'citation, there were three
vehicles in the area of the front end loader and that the three drivers were
walking about in the same general vicinity.  Under the circumstances, I find
that injuries of a serious nature were likely to occur, The violation was
accordingly also "significant and substantial." Secretary v. Cement Division
National Gypsum Company, Supra*, 3 FMSHRC 822. Under the circumstances and
considering the criteria under Secion 110(1) of the Act, I find that a penalty
of $150 is appropriate for the violation.

Settlement Motion

Prior to hearings in these cases, the Secretary filed-a motion for
approval of a settlement agreement with respect to eight of the nine cita-
tions set forth in Docket No. YORK 81-67-M,  The Secretary had initially
proposed penalties of $738 for those eight violations. A reduction in pen-
alties to $506 was proposed.  I have considered the representations and docu-
mentation submitted in connection with the motion and I conclude that the
preferred settlement is appropriate under the criteria set forth in section
110(i) of the Act.  Accordingly, the motion for approval of settlement is
granted.
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